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STATEMENT OF THE CASE 
Nature of the Case 
Rosendo Guevara appeals, prose, from the district court's order denying 
his Rule 35 motion for correction of an illegal sentence. 
Statement of Facts and Course of Proceedings 
In January 2001, while on parole for lewd conduct with a minor, Guevara 
had "oral to genital contact (fellatio) and/or manual to genital contact" with a 14-
year-old boy. (R., Vol. 1, p.26; 8/27/01 PSI, pp.2-4, 6, 10-11.) The state 
charged him with lewd conduct with a minor under 16, with enhancements for 
being both a repeat sexual offender and a persistent violator of the law. (R., Vol. 
1, pp.25-30.) Pursuant to a plea agreement, Guevara pied guilty to the lewd 
conduct charge and the state dismissed the enhancements. (R., Vol. 1, pp.39-
41.) The district court imposed a unified sentence of life, with 15 years fixed. 
(R., Vol. 1, pp.43-47; Sentencing Tr., p.33, Ls.22-25. 1) Judgment was entered 
on October 30, 2001. (R., Vol. 1, p.46.) Guevara filed a timely Rule 35 motion 
for reduction of sentence, which the district court denied. (R., Vol. 1, pp.48-74.) 
Guevara timely appealed, but the appeal was dismissed after Guevara failed to 
pay for the preparation of the clerk's record and transcripts. (R., Vol. 1, pp.75-
79, 91-92.) The Remittitur issued on July 8, 2002. (R., Vol. 1, p.93.) 
1 The state is, contemporaneously with the filing of this brief, filing a motion to 
augment the appellate record with the transcript of Guevara's October 22, 2001 
sentencing hearing ("Sentencing Tr."). The transcript was prepared at the district 
court's direction and filed in the underlying criminal proceedings on December 6, 
2011. (R., Vol. 2, pp.160-61, 193.) 
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Nine years later, on July 8, 2011, Guevara filed a motion to withdraw his 
guilty plea pursuant to I.C.R. 33(c). (R., Vol. 1, pp.95-110.) On October 27, 
2011, he filed a Rule 35 motion for relief from an illegal sentence. (R., Vol. 1, 
pp.118-40.) After a hearing, the district court denied Guevara's motions, 
concluding Guevara failed to show manifest injustice entitling him to withdrawal 
of his guilty plea and also failed to show his sentence was illegal. (6/27/12 Tr., 
p.15, L.25 - p.23, L.2.) The court entered a written "Order Denying Rule 35 
Motion" on July 13, 2012 (R., Vol. 2, p.274), from which Guevara timely appealed 
(R., Vol. 2, pp.275-78). 
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ISSUES 
Guevara's issue statement is set forth at page 10 of the Appellant's brief. 
The state rephrases the issues as: 
1. Has Guevara failed to show error in the denial of his Rule 35 motion for 
correction of an illegal sentence? 
2. To the extent the district court's order denying Guevara's Rule 35 motion 
can be construed as also having denied Guevara's motion to withdraw his 
guilty plea, must the order be affirmed because the district court had no 
jurisdiction to entertain the motion, made nine years after final judgment? 
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ARGUMENT 
I. 
Guevara Has Failed To Show Error In The Denial Of His I.C.R. 35 Motion For 
Correction Of An Illegal Sentence 
A. Introduction 
The district court denied Guevara's Rule 35 motion for correction of an 
illegal sentence, concluding Guevara failed to demonstrate from the record that 
his sentence was illegal. (R., Vol. 2, p.274; 6/27/12 Tr., p.8, Ls.11-22, p.15, L.25 
- p.23, L.2.) Contrary to Guevara's assertions on appeal, a review of the record 
and the applicable law supports the district court's ruling. Guevara has failed to 
show error in the denial of his Rule 35 motion.2 
B. Standard Of Review 
Idaho Criminal Rule 35 is a narrow rule that allows a trial court to correct 
an illegal sentence at any time. State v. Clements, 148 Idaho 82, 84, 218 P.3d 
1143, 1145 (2009). Whether a sentence is illegal is a question of law that is 
freely reviewed by the court on appeal. .!!t Whether a sentence is illegal or was 
imposed in an illegal manner is question of free review. State v. Adamcik, 152 
Idaho 445, _, 272 P.3d 417, 457 (2012). An illegal sentence under Rule 35 is 
2 Guevara argues on appeal that the district court employed an incorrect legal 
standard in denying his Rule 35 motion. (Appellant's brief, pp.2-3, 10-11.) Even 
if true, such error does not entitle Guevara to reversal of the district court's order. 
Because the legality of a sentence is a question of law given free review on 
appeal, see Section 1.8., infra, this Court may affirm the district court's order on 
any correct legal theory, see,~' State v. Avelar, 129 Idaho 700, 704, 931 P.2d 
1218, 1222 ( 1997) (where the lower court reaches the correct result by a 
different theory, the appellate court will affirm the order on the correct theory). 
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one in excess of a statutory provision or otherwise contrary to applicable law. 
State v. Alsanea, 138 Idaho 733, 745, 69 P.3d 153, 165 (Ct. App. 2003). 
C. Guevara Has Failed To Show Error In The Denial Of His Rule 35 Motion 
Guevara pied guilty to lewd conduct with a minor child under 16, a crime 
that carries a statutory maximum sentence of life imprisonment. See I.C. § 18-
1508 (proscribing as penalty for lewd conduct a sentence of "imprison[ment] in 
the state prison for a term of not more than life"). The district court imposed a 
unified sentence of life, with 15 years fixed. (R., Vol. 1, p.46.) Because the 
sentence imposed is on its face not in excess of the statutorily mandated 
maximum sentence for lewd conduct with a minor child under 16, the sentence 
itself is not illegal. See State v. Clements, 148 Idaho 82, 84, 218 P.3d 1143, 
1145 (2009); State v. Alsanea, 138 Idaho 733, 745, 69 P.3d 153, 165 (Ct. App. 
2003). The district court thus correctly denied Guevara's Rule 35 motion. 
As he did below, Guevara argues on appeal that the sentencing court 
impermissibly enhanced his sentence pursuant to the repeat sexual offender and 
persistent violator enhancements alleged in Parts II and Ill of the Information, 
even though Guevara never pied guilty to those enhancements. (Compare R., 
Vol. 2, pp.201-11, 225-49; 6/27/12 Tr., p.5, Ls.4-14, p.8, Ls.2-8, p.9, L.15 - p.12, 
L.11 with Appellant's brief, pp.3-4, 6-7, 11-13.) The district court rejected 
Guevara's argument, concluding that Guevara was "never sentenced to any 
charge but lewd and lascivious conduct with a child under sixteen. There were 
the other two sentencing enhancements that were charged, but [Guevara] [was] 
never sentenced on either one." (6/27/12 Tr., p.8, Ls.11-16; see also, p.8, Ls.20-
5 
22 ("[T]here's no evidence whatsoever that [Guevara] [was] sentenced on 
anything by the lewd and lascivious count.").) Contrary to Guevara's arguments 
on appeal, a review of the record supports the district court's conclusion. 
Specifically, the record shows that, in exchange for Guevara's guilty plea to lewd 
conduct with a minor under 16, the state agreed to dismiss the enhancements 
alleged in Parts II and Ill of the Information. (R., Vol. 1, pp.39-41.) The 
sentencing court accepted Guevara's plea and, as reflected in both the transcript 
of the sentencing hearing and the written judgment of conviction, sentenced 
Guevara on the single lewd conduct charge to which he pied guilty. (R., Vol. 1, 
pp.46-47; Sentencing Tr., p.33, Ls.3-25). The court did not sentence Guevara 
on the dismissed enhancements, nor did it need to in order to impose the unified 
sentence of 15 years to life; the sentence is authorized by I.C. § 18-5608, which 
provides that a conviction for lewd conduct with a minor under 16 is itself 
punishable by a sentence of imprisonment "of not more than life." Guevara has 
failed to show error in the district court's finding that he was not sentenced on the 
dismissed enhancements. 
Guevara next contends that his sentence is illegal because the sentencing 
court did not ask him personally before imposing sentence whether there was 
any legal cause why judgment should not be pronounced. (Appellant's brief, 
pp.5-6, 16-19.) It does not appear from the record that Guevara raised this issue 
in conjunction with his Rule 35 motion below and, as such, the issue is not 
properly before this Court on appeal. See, gJL, State v. Fodge, 121 Idaho 192, 
195, 824 P.2d 123, 126 (1992) (generally, issues not raised to the district court 
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may not be considered for the first time on appeal); State v. Johnson, 149 Idaho 
259, 265, 233 P.3d 190, 196 (Ct. App. 2010) (unpreserved issue may only be 
considered on appeal if it "constitutes fundamental error"). Even if the issue 
were preserved, the failure of the sentencing court to inquire of Guevara 
personally would not afford Guevara any basis for relief from his sentence in this 
case. Guevara's claim that the court erred by not addressing him personally is 
not a claim that his sentence is illegal, but is instead a claim that the sentence 
was imposed in an illegal manner.3 Pursuant to Rule 35, any motion to 
challenge a sentence "imposed in an illegal manner" must be brought within 120 
days "after the filing of a judgment of conviction." I.C.R. 35. Because Guevara 
waited more than nine years after the entry of judgment to bring his claim 
challenging the manner in which his sentence was imposed, the district court 
was without jurisdiction to consider it. See, !Llh, State v. Sutton, 113 Idaho 832, 
748 P.2d 416 (Ct. App. 1987) (filing limits of Rule 35 are jurisdictional); State v. 
Salsgiver, 112 Idaho 933, 736 P.2d 1387 (Ct. App. 1987) (same). 
Finally, Guevara argues, as he did below, that his sentence is illegal 
because the guilty plea upon which it was premised was involuntary and 
rendered without effective assistance of counsel. (Compare R., Vol. 2, pp.198-
211, 225-49; 6/27/12 Tr., p.5, L.21 - p.6, L.12 with Appellant's brief, pp.17-
3 The state acknowledges that, before imposing sentence, the court must ask the 
defendant "whether he has any legal cause to show why judgment should not be 
pronounced against him." I.C. § 19-2510. Contrary to Guevara's assertions, 
however, there is no authority holding that such inquiry must be directed to the 
defendant personally, as opposed to counsel acting on the defendant's behalf, 
as was done in this case. (See Sentencing Tr., p.32, Ls.17-19.) 
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9.) Neither of these claims afford Guevara any basis for relief because they are 
nothing more than an attack on the underlying conviction, and therefore not 
within the scope of a Rule 35 motion. It is well established that Rule 35 does not 
provide a mechanism to challenge the underlying conviction under the guise of a 
claim that the sentence is illegal. State v. Warren, 135 Idaho 836, 841-42, 25 
P.3d 859, 864-65 (Ct. App. 2001). Because Guevara's invalid guilty plea and 
ineffective assistance of counsel claims challenge the propriety of his conviction, 
not the legality of his sentence, the claims do not fall within the scope of I.C.R. 
35 and were properly denied by the district court. 
Guevara has failed to show any basis for reversal of the district court's 
order denying his Rule 35 motion. 
11. 
To The Extent Guevara Also Sought To Withdraw His Guilty Plea Pursuant To 
I.C.R. 33. The District Court Lacked Jurisdiction To Entertain That Request 
In addition to seeking Rule 35 relief from what Guevara claimed was an 
illegal sentence, Guevara also sought to withdraw his guilty plea pursuant to 
I.C.R. 33(c). (R., Vol. 1, pp.95-110; see also R., Vol. 2, pp.225-49 
("Supplemental Briefing On I.C.R. Rule 33(c), & 35(a)").) The district court 
appears to have treated Guevara's motion for withdrawal of his guilty plea as 
part and parcel of his Rule 35 motion, orally denying the request on the basis 
that Guevara failed to show manifest injustice entitling him to withdrawal of his 
plea (see 6/27/12 Tr., p.15, L.25 - p.23, L.2), and then entering a single written 
"Order Denying Rule 35 Motion" based on the court's oral ruling (R., Vol. 2, 
p.274; see also 6/27/12 Tr., p.23, Ls.3-6 (asking state to prepare order denying 
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Rule 35 motion in light of court's "comments and findings" on the record at the 
hearing)). To the extent the court's written order can also be construed as 
having denied Guevara's Rule 33(c) motion to withdraw his guilty plea, the denial 
of relief must be affirmed on the basis that the district court had no jurisdiction, 
more than nine years after the entry of final judgment, to entertain the motion. 
See, M.,., McKinney v. State, 133 Idaho 695, 700, 992 P.2d 144, 149 (1999) 
(where the lower court reaches the correct result by a different theory, the 
appellate court will affirm the order on the correct theory); State v. Avelar, 129 
Idaho 700, 704, 931 P.2d 1218, 1222 (1997) (same). 
In State v. Jakoski, 139 Idaho 352, 355, 79 P.3d 711, 714 (2003), the 
Idaho Supreme Court stated: "Absent a statute or rule extending its jurisdiction, 
the trial court's jurisdiction to amend or set aside a judgment expires once the 
judgment becomes final, either by expiration of the time for appeal or affirmance 
of the judgment on appeal." Rule 33(c) of the Idaho Criminal Rules, which 
governs motions to withdraw guilty pleas, "does not include any provision 
extending the jurisdiction of the trial court for the purpose of hearing a motion to 
withdraw a guilty plea." Jakoski, 139 Idaho at 355, 79 P.3d at 714. Thus, if a 
motion to withdraw a guilty plea is filed after the judgment becomes final, the 
district court lacks jurisdiction to consider the motion. kl 
The judgment in Guevara's case became final on July 8, 2002, the date 
the Idaho Supreme Court issued its Remittitur in Guevara's direct appeal. (See 
R., Vol. 1, p.93.) Guevara filed his motion to withdraw his guilty plea exactly nine 
years later, on July 8, 2011. (R., Vol. 1, pp.95-110.) Because the district court 
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did not have jurisdiction to consider, grant or deny any motion by Guevara to 
withdraw his guilty plea after July 8, 2002, the district court's order denying 
Guevara's motion to withdraw his guilty plea must be affirmed. 
CONCLUSION 
The state respectfully requests that this Court affirm the district court's 
order denying Guevara's I.C.R. 35 motion. 
DATED this 20th day of March 2013. 
Q 
I A FLEMING 
Deputy Attorney Gener 
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